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Specialist legal advice & 
solutions, for whatever life 
brings - at home or at work

Employment & HR 
Newsletter - September 
2017 
Welcome to our employment newsletter. In this issue we 
look at: 

•	 Holiday pay update
•	 Warning to HR advisors - how to ensure you don’t 

overstep the mark in any disciplinary process
•	 The Taylor Review of modern employment practices
•	 Employment tribunal fees held to be illegal

Holiday Pay Update

During annual leave, employees must be paid “normal 
remuneration” What constitutes normal remuneration has 
been subject to a number of cases in the Employment 
Tribunal.  

The latest case law setting out what pay employees should 
receive during annual leave has confirmed that normal 
remuneration includes voluntary overtime that is worked 
regularly and is part of the employees’ normal pay.  

Up until recently, there had been no formal decision on 
overtime that didn’t have to be offered or worked by either 
the employer or the employee respectively.  Tribunals 
had held that compulsory and guaranteed overtime had 
to be included (as well as results based commission)  The 
Employment Appeal Tribunal has now held that where 
overtime is offered and worked on a regular basis, whether 
voluntary or not, it has been included in holiday pay 
calculations.

The purpose of the law and these decisions is to ensure 
employees are not discouraged from taking annual leave 
because their pay will be greatly reduced.  It is therefore 
vital that all employers ensure that where overtime is 
a regular part of an employees’ working week, that this 
is taken into account when calculating that employees 
holiday pay.   

Warning to HR Advisors - How to Ensure you 
Don’t Overstep the Mark in any Disciplinary  
Process

When providing guidance and input on running the 
disciplinary process it is important to strike a balance 
between providing guidance and having influence on the 
ultimate disciplinary sanction.  Case law in recent years has 
made clear the importance of ensuring HR doesn’t get too 
involved in the decision making process (unless acting as 
the disciplinary officer) by confining its role to ensuring the 
process is procedurally fair (including adhering to internal 
policies and the ACAS Code) and the sanctions being 
considered are within the range of reasonable responses.

Overstepping the mark and influencing any disciplinary 
decision is obviously a no no but what about the content 
of the investigation report? A number of cases have 
recently arisen where HR or in-house legal advisors have 
overstepped the mark when the investigation report is 
concerned, going so far as to add emphasis to certain 
allegations and include opinion as to what sanction should 
apply. 
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In terms of any disciplinary investigation HR can assist to 
ensure the investigation would be considered reasonable 
and that the employee is given all the evidence from the 
investigation to prepare for their disciplinary hearing. 
This would include for example advising that a witness 
statement needs to be taken.

It is useful to remember that at tribunal, consideration will 
be had of what was in the mind of the disciplining officer; a 
genuine and reasonable belief that an employee’s conduct 
is unacceptable and sufficiently serious to warrant the 
sanction being applied. The investigation report is usually 
the starting point for any decision. 

A report that is not balanced or contains opinion could 
easily influence the disciplining officer in issuing too drastic 
a sanction. Likewise ensuring all available sanctions are 
considered by the disciplining officer is vital but making 
suggestions as to what sanction you think is appropriate is 
going beyond the remit. 

These cases clearly highlight the delicate balance to be 
struck in supporting an investigating/disciplinary officer 
in undertaking their role and the consideration given by 
Employment Tribunals to the influence of HR advisers. It is 
also worth remembering that HR advice unlike Solicitor’s 
advice is not legally privileged and is therefore disclosable 
at tribunal.

The Taylor Review of Modern Employment 
Practices

The Government commissioned Taylor Review was 
published on 11 July – all 116 pages of it.  The Review 
covers a wide range of employment issues and looks at 
the rise in the “gig economy”, employment status and zero 
hours contracts to name but a few.  

It calls on the Government to adopt the ambition that all 
work should be fair and decent with scope for fulfilment 
and development.  It states there are three key challenges 
UK employers and policy makers need to address, namely:

•	 Tackling exploitation and the potential for exploitation 
at work;

•	 Increasingly clarity in the law and helping people know 
their rights’ and

•	 Aligning the labour market in the longer term with 
broader industrial strategy. 

The prominence of cases involving those engaged by the 
likes of UBER, Deliveroo, Hermes, Amazon etc. looking at 
the employment status of their workers has caused some to 
press for a review of the law in this area.  The Taylor Review 
proposes that the current status of worker be renamed 
dependent contractor and those who come within this 
category be given employment rights.  In fact, there are 
already laws in place, and case law, setting out the status of 
individuals in this type of workplace, which offer protection 
and rights.  Changing the name from worker is simply 
unnecessary.  Employees need to be able to enforce those 
rights – and the removal of ET fees will allow more to do 
that.  
The Review also proposes an increase to National Minimum 
Wage rates for those under zero hours contracts, together 
with a right for those workers to request fixed hour 
contracts after 12 months.  This seems reasonable in theory 
but what happens if an employer genuinely does not have 
fixed hours to provide.  There are a number of industries 
where work fluctuates requiring a genuine need for a 
flexible workforce.    

The review does not suggest a complete ban on zero hours 
contracts which has been welcomed by employers.

Other suggestions include SSP being a right from day 
one, accruing in the same way as holiday pay.  That those 
returning from sick leave should have protections in the 
same way as those returning from maternity leave.  In 
addition, it looks to give the right to agency workers to 
request direct employment after 12 months. 

The Review tackles employment costs, advising that the 
Government avoid further raises of non-wage based 
costs to the employer and proposes companies practice 
responsible corporate governance, good management and 
strong employment relations from within, without the need 
for further regulations.

Whilst the Prime Minister has promised to look at its 
recommendations “very carefully and seriously” in reality 
the Government has no obligation to implement any of the 
suggestions made.  We will have to watch this space…
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Employment Tribunal Fess Held to be Illegal

The Supreme Court has upheld the appeal by Unison that Employment Tribunal fees are illegal.

The fees, introduced in July 2013, required a payment of between £160 and £250 to issue a claim against a former 
employer with an additional hearing fee being paid of £230 or £950.  For a large number of people, these fees proved to be 
prohibitive, preventing them from being able to bring valid claims to the ET.  Women in particular were disadvantaged.  As a 
result, claims reduced by around 79%.  

Some of the fees were also disproportionate – many employees were 
not willing to submit a claim costing £390 to recover unpaid wages - 
the figures simply didn’t stack up. 

One of the purposes of the fees was to weed out weak or bad claims, 
nuisance claims that had little or no prospects of success.  In fact, the 
fees had little impact on the proportion of successful-v-unsuccessful 
claims reaching Tribunal hearing, demonstrating that the same 
proportion of weak claims were still being pursued yet many good 
claims were not.    The fees prevented access to justice.

With effect from the decision on 26 July 2017 Tribunal fees are no 
longer payable.  

So what happens to those people who have paid fees from 2013 to date?

All fees will be repaid.  It is estimate that this will run to around £30 million.
 
Most of the repayments will be relatively straightforward with fees being repaid to the Claimant.  However, in some cases, 
the Respondent may have been ordered to pay the fee to the Claimant as part of the Tribunal’s award, or it would have been 
included in settlement calculations.  This will need to be assessed and will add to the administrative task resulting from the 
Supreme Court’s decision.
 
Will there be a new fee structure?

Views are mixed as to whether a new fee scheme will be introduced at reduced rates.  Whilst the Government are looking 
for the Courts and Tribunal service to pay its way, the fees introduced in 2013 covered only a small percentage.  Any new fee 
structure would have to be assessed carefully to ensure fees are proportionate, fair and do not discriminate.  In light of the 
current political and economic situation (and yes I do mean Brexit) the Government have quite a lot on their plate already, 
so even if further alternative fees are proposed, it will be a while before they are implemented. 

Our Employment Team here at Battens deal with a number of businesses, 
advising on a wide range of employment and HR matters. If you want more 
information about any of the topics covered here, or wish to discuss a specific 
issue please contact:

Yeovil: 01935 846000 Sherborne: 01935 814811 

Dorchester: 01305 250560 Weymouth: 01305 774666 

Wareham: 01929 768720 Bath: 01225 562581 London: 0207 7817750 

Dawn Gallie
Head of Employment
01935 846233
dawn.gallie@battens.co.uk

Katy Ponsford
Solicitor
01935 846272
katy.ponsford@battens.co.uk


